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Target Group: 


Students involved in business studies
Prior Knowledge:

Very basic knowledge about civil and commercial law

Language Skills:

Waystage / Threshold

Follow-Ups:


Sales Contract: Kinds of Purchase


Sales Contract: Failure to Perform

Objectives:


Students know the basics of sales contracts.

Benefits:



Students should be able to answer the following 
questions:


-
What is a sales contract?
 






-
How is a sales contract formed?






-
What do the two parties undertake to do?











-  
What makes an offer an offer of contract?






-
How long is an offer of contract legally  binding?






-
What can be done to restrict the commitment?
· What do you have to do if you are sent unsolicited goods?

At the end of the unit the students shall know what a sales contract is, how it comes into existence, what buyer and seller commit themselves to, what they can do to restrict their legal obligations and what they have to do if they get unsolicited goods. They shall also be able to use the legal and business terms correctly.

	Teaching time

(experience)
	Contents
	Activities
	Media
	Teaching

Method
	Skills

	Aternative A

	10 minutes
	How a sales 

contract is         

formed
	Students read scenarios1 and complete them with their teacher’s help
	Scenarios 

I – V,

Civil code (BGB) 

or excerpt
	Class work
	Reading; listening

	 Alternative B2

	10 minutes 


	How a sales 

contract is         

formed
	Students get worksheet 1 read the scenarios I – V and flll in the missing words
	Scenarios

 I – V,

Civil Code (BGB)

or excerpt 

dictionaries
	Individual work
	Self learning,

motivating oneself

	5 minutes
	How a sales 

contract is         

formed
	Students compare their results with their neighbours


	Scenarios

 I – V,

Civil Code (BGB)

or excerpt 

dictionaries
	Working with a partner


	Team work,

expressing and accepting objective criticism

	Alternative C 2

	15 minutes
	How a sales 

contract is         

formed
	Students get worksheet 1a, read the scenarios I – V and fill in the missing words;  

they continue as in alternative 23
	As in alternative 2
	As in alterna-tive 2
	As in alternative 2

	Alternatives A - C continued

	10 minutes
	How a sales 

contract is         

formed
	Students read their results to the other students and the teacher and discuss them, correct possible mistakes
	Scenarios

 I – V,

Civil Code (BGB)

or excerpt 

dictionaries

key
	Class work
	Expressing and accepting objective criticism


	15 minutes
	 Summarizing:

  legal and  

  business terms
	Together with their teacher students create the summary on the blackboard; they find out the difference between legal and business terms.
	Blackboard


	Class work
	Listening, 

speaking,

discussing,

expressing and accepting objective criticism

	Alternatives A – C (see 1. How a slales contract is formed)

	Depending on alternative

chosen
	2. What seller and

   buyer undertake

   to do by forming

   the sales 

   contract
	The activities may be the same as in 1. (How a sales contract is formed)

- alternatives A - C -.

The alternatives may vary.
	Scenarios

 VI – VIII,

cilvil code  (BGB) 

or excerpt,

dictionaries
	The methods may be the same as in 1 

(“How a sales contract is formed”)

alter-natives

A - C ,

the alter-natives may vary


	As in 1.,

alternatives

A - C

	Depending on alternative

chosen
	3. Restriction of 

    legal  commit- 

    ment


	The activities may be the same as in 1. (How a sales contract is formed)

- alternatives A - C -.

The alternatives may vary.
	Scenario IX , 

cilvil code  (BGB) 

or excerpt,

dictionaries
	As in 1.

alter-natives

A - C
	As in 1.

alternatives

A - C

	Depending on alternative

chosen
	4. Forms of offer

   and  acceptance     

   of offer
	The activities may be the same as in 1. (How a sales contract is formed)

- alternatives A - C -.

The alternatives may vary.
	Scenario X,

cilvil code  (BGB) 

or excerpt,

dictionaries
	As in 1.

alter-natives

A - C
	As in 1.

alternatives

A - C

	Alternatives A - C  continued

	30 minutes
	What to do with  

unsolicited 

goods
	With the help of the scenarios, the legal texts and the teacher the students create the summary on the blackboard.


	Scenarios 

XI and XII,

civil code (BGB),

commercial code (HGB)

or excerpts,

dictionaries,

blackboard
	Class work
	Under-standing legal texts,

arguing,

expressing and accepting objective criticism


	 25 minutes
	Exercise 
	Practising
	Worksheet 6
	Individual work
	Self learning,

self motivation

	15 minutes
	Exercise 
	Comparing the results 

with their neighbours
	Exercise
	Working with a partner
	Working with a partner,

arguing,

expressing and accepting objective criticism

	 25 minutes
	Exercise 
	Comparing the results with the other students
	Key to exercise 


	Class work
	Arguing,

expressing and accepting objective criticism


1 In German usage the word “Scenario“ means something different; 

 The word “scenario“ as it is used here is equivalent to the German word “Fall“.

2 The alternatives  2 and 3 may be combined by letting the good students use alternative 3   

   (worksheet 1a) and the students with language difficulties alternative 2.

3 In some cases students may come up with other words that are also possible.

Alternatives A and B

1. How a sales contract is formed

Scenario I:

You are the manager of the purchase department of the firm Gartengeräte Großhandel und Import GmbH, Jena. On the occasion of a visit to Ireland you have negotiated with the 

representative of FurnImpEx Ltd., Dublin, Republic of Ireland, about the delivery of garden 

furniture. The garden furniture is sold in sets of four chairs and a table. The results of the 

negotiations are:

You order 1000 sets of garden furniture Cat.No. 5112
500 sets colour “white“


500 sets colour “natural“

price: € 81.93 per set.

You have agreed that the furniture will be sent by ship from Dublin to Hamburg, that you pick the goods up in Hamburg by lorry and pay the cost of the transport to Jena. You have also got to pay the costs of unloading the ship in Hamburg. At the end of your negotiations you put the result in writing and sign the paper. 

You have signed a/an ………………………………………………………………………………

Scenario II:


Next time the manager of the sales department of FurnImpEx, Dublin sends you a letter 

asking you whether you want some more of that garden furniture. He writes that they are 

selling the garden furniture at a special price now. 

They have sent you a/an ……………………………………………………………………………. 

You write a letter to the  Dublin firm saying that you would like to have another 150 sets, 

colour “green“. 

You have sent them a/an ........................................................………………………………….

Scenario III:


You receive a letter from the Dublin firm. In that letter they offer the same garden furniture 

under the same conditions as outlined in scenario I. You find the distribution of costs unfair and order 1,000 sets of garden furniture (green) at the same price as before but you write that the costs of shipment from Dublin to Hamburg including the costs of unloading the ship have to be borne by the seller. You will pick the goods up in Hamburg harbour by lorry and will transport them to Jena at your expense. We said that a sales contract comes into existence by an offer of contract and the acceptance of that offer. This condition is fulfilled in scenario III. 

Has a sales contract come into being?

......................because...................................................................................................................

Scenario IV:

Sometimes you place an order with a firm that has not sent you an offer.

How does a sales contract come into being?

………………………………………………………………………………………………………………..

or ………………………………………………………………………………………………………….

Scenario V:


You have read the address of the Irish firm in the latest edition of the magazine “GARDEN 

TRADE“ in which the firm advertised the garden furniture at a price of € 81.93 per set.

Having read the advertisement you decide to place an order with that firm and write an order. Has a sales contract come into existence?

................................because.........................................................................................................

2.
What buyer and seller undertake to do by forming the sales    contract

What the seller undertakes to do:

Scenario VI:


The sales contract has been signed by the two parties. The seller has agreed to deliver a

machine on June 20. It is July 1 and the buyer is still waiting for his goods. He calls the 

seller and is told that the machine has been sold to him. The seller says that on June 20 he set the machine aside and marked it  “MACHINE  SOLD TO ...“

  What has gone wrong?

   What does the seller have to do?

................................................................................................................................................

Scenario VII:


The seller has told the buyer that the machine is in X - Warehouse. They arrange that the 

 buyer picks up the machine from there. When the buyer arrives at the warehouse the owner

 of the warehouse refuses to hand the machine over. He says he is not sure whether the  

machine belongs to somebody else.

What has gone wrong?

  What does the seller have to do?

     ................................................................................................................................................

What the buyer undertakes to do:

Scenario VIII:


The buyer has ordered a large machine made to his specifications. 

They have arranged that the buyer should collect the machine from the seller on May 15. On May 20 the machine is still in the seller’s warehouse. He needs the space for something else. He calls the buyer and is told that the buyer cannot collect the machine because he does not have enough room in his premises after all.

  What has gone wrong?

   What does the seller have to do?

................................................................................................................................................

And what else does the buyer undertake to do?


 ................................................................................................................................

3.   Restriction of legal commitment

Scenario IX 1:

You send off a quotation for 3,500 sets of garden furniture by mail  to a customer in England. You 

offer the furniture at €81.93 per set. In the afternoon you receive a fax from your 

supplier telling you that the producer has increased the price of garden furniture by 10% due to a 

worldwide increase of the price of timber.

You now feel that € 81.93 is too low a price. 

Can you still do something about the quotation sent off in the morning?

......................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

Scenario IX 2:


You have only a small amount of an article left. You want to offer it to several customers as you 

do not know which of them might want this article. But if an offer is made it is legally binding and you may have to deliver even though you have run out of stock already.

What could you do?

......................................................................................................................................................

e.g.................................................................................................................................................
......................................................................................................................................................

......................................................................................................................................................

4.
Forms of offer and acceptance of offer

Scenario X:


One of your customers comes into your shop, takes four bottles of fertilizer, goes to the cash 

desk and pays. Has a sales contract been formed?
A sales contract may be formed:

by letter or fax: ... in writing ...
by speaking (word of mouth) only: .......................................

without anybody saying a word: ...........................................

The offer of the contract is legally binding,  until the acceptance of the offer can have arrived if sent in the same way as the offer of the contract was submitted:

an oral offer of a contract
-
........................... acceptance of the offer

an offer of a contract by fax
-
acceptance of the offer by ......................

an offer of a contract by mail
-
acceptance of the offer by ......................

Alternative C

1. How a sales contract is formed
Fill in the correct words. They are not necessarily prepositions.

Scenario I:

You are the manager of the purchase …………………………….. of the firm Gartengeräte Großhandel und Import GmbH, Jena.    …………… the occasion of a visit ………….. Ireland you have negotiated ……………. the representative of FurnImpEx Ltd., Dublin, Republic of Ireland, ……………….... the delivery of garden furniture. 

The garden furniture is sold in sets of four chairs and a table. The results of the negotiations are:

You order 1000 sets of garden furniture Cat.No. 5112
500 sets colour “white“


500 sets colour “natural“

price: € 81.93 …………….. set.

You have agreed that the furniture will be sent ……………… ship ……………… Dublin …………….Hamburg, that you pick the goods up in Hamburg ………………….. lorry and pay the cost ……………. the transport to Jena. You have also got to pay the costs of unloading the ship in Hamburg. ………………….. the end of your negotiations you put the result …………… writing and ……………….… the paper. 

You have ……………………………….  a /an …………………………………………………………

Scenario II:


Next time the manager of the sales department of FurnImpEx, Dublin sends you a letter asking you whether you want some more of that garden furniture. He writes that they are selling the garden furniture ………………. a special price now. 

They have sent  you a / an  ……................................................................................................................

You write a letter ……………….. the  Dublin firm saying that you would like to have another

150 sets, colour “green“. 

You have sent them  a / an ….......................................................................................................

Scenario III:


You receive a letter ……………… the Dublin firm. In that letter they offer the same garden furniture ………………… the same conditions …………… outlined in scenario I. You find the distribution of costs unfair and order 1,000 sets of garden furniture (green) …………….. the same price ……………….. before but you write that the costs ……………… shipment …………… Dublin ………………… Hamburg including the costs of unloading the ship have to be borne …………………… the seller. You will pick the goods up in Hamburg harbour …………. lorry and will transport them to Jena …………………… your expense. We said that a sales contract comes ………………….. existence ……………………. an …………………….. of contract and the …………………………… of that offer. This condition is fulfilled in scenario III. Has a sales contract come ……………………… being?

............................because.............................................................................................................

Scenario IV:

Sometimes you place an order ………………….. a firm that has not sent you an offer.

How does a sales contract come …………………….    …………………………………..?

 ………………………………………………………………………………………………………………..

or ………………………………………………………………………………………………………….










Scenario V:


You have read the address of the Irish firm in the latest edition of the magazine “GARDEN 

TRADE“ in which the firm advertised the garden furniture at a price of 


€ 81.93 …………………….. set.

Having read the advertisement you decide to …………………… an order ………………………… that firm and write an order.

 Has a sales contract come ………………………….existence?

......................because...................................................................................................................
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Legal and Business Terms











offer of the contract















The
 offer of the contract must be addressed to 









..................................................................................

SELLER




















BUYER







The terms and conditions of the .......................... and the 

............................................................
must match.














acceptance of the offer of the contract

legal terms

the offer of the contract



acceptance of the offer of the contract
business terms:  seller ---> buyer:...........................
buyer ---> seller:...................................

business terms:
buyer ---> seller:.............................
seller ---> buyer:...................................    
2.
What buyer and seller undertake to do by forming the sales    contract

What the seller undertakes to do:

Scenario VI:


The sales …………………………. has been signed by the two parties. The seller has 

agreed to deliver a machine ……………………. June 20. It is July 1 and the buyer is still 

      waiting …………………..his goods. He calls the seller and is told that the machine has been


 sold to him. The seller says that ………………………… June 20  he set the machine aside


 and marked it  “MACHINE  SOLD TO ...“

  What has gone wrong?

   What does the seller have to do?

................................................................................................................................................

Scenario VII:


The seller has told the buyer that the machine is in X - Warehouse. They arrange that the 

buyer picks up the machine from there. When the buyer arrives …………………….. the warehouse the owner of the warehouse refuses to hand the machine over. He says he is not sure whether the machine belongs ………………………… somebody else.

  What has gone wrong?

   What does the seller have to do?

................................................................................................................................................

What the buyer undertakes to do:

Scenario VIII:


The buyer has ordered a large machine made ………………………………. his specifications. 

They have arranged that the buyer should collect the machine from the seller ……………….. May 15. ………………………… May 20 the machine is still in the seller’s warehouse. He needs the space for something else. He calls the buyer and is told that the buyer cannot collect the machine because he does not have enough room in his premises after all.

 What has gone wrong?

   What does the buyer have to do?

................................................................................................................................................

And what else does the buyer undertake to do?


 ................................................................................................................................

3. Restriction of legal commitment

Scenario IX 1:

You send off a quotation …………………… 3,500 sets of garden furniture ……………….. mail  to 

a customer in England. You offer the furniture ……………………….. €81.93 ………………… set. 

………………………… the afternoon you receive a fax ……………….. your supplier telling you that 

the producer has increased the price of garden furniture …………………………………… 10% due 

………………………….. a worldwide increase of the price of timber.

You now feel that € 81.93 is too low a price.

 Can you still do something …………………………the quotation sent off …………………… 

 the morning?

……….....................………. under the condition that ...................................................................

......................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

Scenario IX 2:


You have only a small quantity of an article left. You want to offer it to several customers as

 you do not know who of them might want this article. But if an offer is made it is legally

 …………………………..and you may have to deliver even though you have run ………………..

…………………… stock already.

What could you do?

......................................................................................................................................................

e.g.................................................................................................................................................

......................................................................................................................................................

......................................................................................................................................................

4.
Forms of offer and acceptance of offer

Scenario X:


One of your customers comes into your shop, takes four bottles of fertilizer, goes to the cash 

desk and pays.

 Has a sales contract been formed?
………………………………………………………………………………………………………………..

A sales contract may be formed:

by letter or fax: ... in writing ...
by speaking (word of mouth) only: .......................................

without anybody saying a word: ...........................................

The offer of the contract is legally binding,  until the acceptance of the offer can have arrived if sent in the same way as the offer of the contract was submitted:

an oral offer of a contract
-
........................... acceptance of the offer

an offer of a contract by fax
-
acceptance of the offer by ......................

an offer of a contract by mail
-
acceptance of the offer by ......................

KEY

1. How a sales contract is formed

Scenario I:


You are the manager of the purchase department of the firm Gartengeräte Großhandel und 

Import GmbH, Jena. On the occasion of a visit to Ireland you have negotiated with the 

representative of FurnImpEx Ltd., 13 Cork Street, Dublin, Ireland, about the delivery of garden 

furniture. The garden furniture is sold in sets of four chairs and a table. The results of the 

negotiations are: 

You order 1,000 sets of garden furniture Cat.No. 5112
500 sets colour “white“


500 sets colour “natural“

price: IR£ 103.00 (€ 81.93) per / a set.

You have agreed that the furniture will be sent by ship from Dublin to Hamburg, that you pick the goods up in Hamburg by lorry and pay the cost of the transport to Jena. You have also got to pay the costs of unloading the ship in Hamburg. At the end of your negotiations you put the result in writing and sign the paper. What do you call the  paper that has been drawn up?

You have signed a / an  sales contract.

Scenario II:


Next time the manager of the sales department of FurnImpEx, Dublin sends you a letter asking 

you whether you want some more of that garden furniture. He writes that they are selling the 

garden furniture at a  special price now. This is 

They have sent you a / an offer
You write a letter to the Dublin firm saying that you would like to have another 150 sets, colour 

“green“ . 

You have sent them a / an order.
Scenario III: 


You receive a letter from the Dublin firm. In that letter they offer the same garden furniture under the same conditions as outlined in scenario I. You find the distribution of costs unfair and order 1,000 sets of garden furniture (green) at the same price as before but you write that the costs of 

shipment from Dublin to Hamburg including the costs of unloading the ship should be borne by the seller. You will pick the goods up in Hamburg harbour by lorry and will transport them to Jena at your expense. 

We said that a sales contract comes into existence by an offer of contract and the acceptance of 

that offer. This condition is fulfilled in scenario III. Has a sales contract come into being?

No because  the order must match the offer;   you have made a counteroffer.
Scenario IV:

Sometimes you place an order with a firm that has not sent you an offer.

How does a sales contract come into being/existence?

by an acknowledgment










or by the delivery of the goods

Scenario V:


You have read the address of the Irish firm in the latest edition of the magazine “GARDEN 

TRADE“ in which the firm advertised the garden furniture at a price of  € 81.93 per set. 

Having read the advertisement you decide to place an order with that firm and write an order. 

Has a sales contract come into existence?

No because the offer must be made to a specific person (the same applies to displays in shopwindows: they are only invitations to treat)
Blackboard
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The offer of the contract must be addressed to 
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SELLER




















BUYER





The terms and conditions of the offer must and the acceptance










must match.















acceptance of the offer of the contract

legal terms

the offer of the contract


acceptance of the offer of the contract
business terms:  seller ---> buyer:
offer

buyer ---> seller:    order


business terms:
buyer ---> seller:
order

seller ---> buyer:    acknowledgment of order






   or delivery of the goods

2. What buyer and seller undertake to do by forming a 

    sales contract (§ 433 BGB)

What the seller undertakes to do

Scenario VI:

The sales contract has been signed by the two parties. The seller has agreed to deliver a machine on June 20. It is July 1 and the buyer is still waiting for his goods. He calls the seller and is told that the machine has been sold to him. The seller says that on June 20 he set the machine aside and marked it “MACHINE  SOLD TO ...“

-     What has gone wrong?

-    What does the seller have to do? 


The seller has to hand over the goods.

Scenario VII:


The seller has told the buyer that the machine is in X - Warehause. They arrange that the buyer picks up the machine from there. When the buyer arrives at the warehouse the owner of the warehouse refuses to hand the machine over. He says he is not sure whether the machine 

belongs to somebody else.

- What has gone wrong?

- What does the seller have to do?


The seller has to transfer the ownership.
What the buyer undertakes to do
Scenario VIII:


The buyer has ordered a large machine made to his specifications. They have arranged that the buyer should collect the machine from the seller on May 15. On May 20 the machine is still in the seller’s warehouse. He needs the space for something else. He calls the buyer and is told that the buyer cannot collect the machine because he does not have enough room in his

 premises after all.

- What has gone wrong?

- What doess the buyer have to do ?











The buyer has to accept the goods.
· What else does the buyer have to do?       
· 
He has to pay the price agreed on.

3. 
Restriction of legal commitment (§ § 145, 148)

Scenario IX 1:

You send off a quotation for 3,500 sets of garden furniture by mail  to a customer in England. 

You offer the furniture at € 81.93 per set. In the afternoon you receive a fax from your supplier 

telling you that the producer has increased the price of garden furniture by 10% due to a 

worldwide increase of the price of timber.

You now feel that  € 81.93 is too low a price.

 Can you still do something about  the quotation sent off in the morning?

Yes, you can, under the condition that  the revocation of your offer arrives at the same time as

or earlier than your offer.

Scenario IX 2:


You have only a small amount of an article left. You want to offer it to several customers as you 

do not know which of them might want this article. But if an offer is made it is legally binding and you may have to deliver even though you have run out of stock already.

What could you do?

You can restrict your commitment by writing 
“subject to the goods being unsold“

This can also refer to prices: “Prices are subject to change (at short notice / without notice)“

or to the time: “The offer remains valid for  three months only“
4.  Forms of the offer of contract and the acceptance of the offer

Scenario X:


One of your customers comes into your shop, takes four bottles of fertilizer, goes to the cash 

desk and pays. Has a sales contract come into existence?

yes, a contract can also be formed without a word being spoken, i.e. tacitly


A sales contract may be formed:

by letter or fax: in writing.
by speaking (by word of mouth): orally
without anybody saying a word: tacitly
The offer of the contract is legally binding,  until the acceptance of the offer can have arrived if sent in the same way as the offer of the contract was submitted:

an oral offer of a contract
-
immediate (oral or tacit) acceptance of the e offer

an offer of a contract by fax
-
acceptance of the offer by fax
an offer of a contract by mail
-
acceptance of the offer by mail
5.
What to do with unsolicited goods

Scenario XI: 


One day you find in your letterbox at home a small parcel containing a beautiful necklace 

addressed to you. You have not ordered it.

You keep it. The following week you get a letter saying that you have received the necklace and now you have to pay € 100.

Do you have to pay?

Do you have to send the parcel back or at least write a letter because you do not want the necklace?

Scenario XII:


Your firm are sent goods they have not ordered. The following week the firm get an invoice.

Do they have to pay?

Do they have to send back the goods ar at least write a letter because they do not want the goods? 

Blackboard

REACTIONS TO BEING SENT UNSOLICITED GOODS
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addressee’s legal duties

consignee
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merchant (§§ 1/2 HGB)
must inform sender of



g o o d s

with business relations
non-acceptance:                 
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 b e
  





k e p t

merchant

















without



a n d

business relations
silence shows rejection






r e a d y

person that is not
silence shows rejection 

a merchant (§§ 1/2 HGB)










f o r   c o l l e c t i o n
but should be able to see

that the delivery is due to

a)  an error












b) the supplier’s idea that the 

    goods  have really been 

    ordered 

person that is not
silence shows rejection


g o o d s 
a merchant (§§ 1/2 HGB)









n e e d   n o t
and has no possibility to see









b e   k e p t
that the delivery is due to

a) an error

b) the supplier’s idea that the 

    goods  have really been ordered 

Exercise 

1.1
As you still  have 30 TV sets in stock you send a quotation for 20 TV sets to one of your customers by mail in the morning of 11 October. You write to him that you will despatch the goods the following day.
About noon an order for 30 TV sets arrives for immediate delivery. It is urgent as your customer says on the telephone. 


Can you change the delivery datre of the first order? 

1.1
What does the German law say?

1.2
Which possibilities do you have? Which one would you choose?

2. Your quotation reaches your customer on 29 May. Your customer orders goods 


according to this offer on 30 June. In the meantime the prices have increased.

2.1
What does the German law say?

2.2 
How would you react?

3. You have offered an article at a unit price of € 10.00. Your customer orders that 


article at a price of  €  6.00.

3.1
What does the German law say?

3.2
How would you react?

4. You have seen an advertisement in a newspaper. It says that the British firm Britex 

offers goods at an extremely low price. You write to them and order a large amount. You say that you want to apply German law to the sales contract. They write back and tell you that they agree to applying German law but that they cannot sell you the goods at the price quoted in the paper but only at a higher price.


You do not want the goods at the higher price.

4.1 Can Britex insist on you taking the goods at the higher price because you have 


ordered them?

4.2
Can you insist on being sold the goods at the lower price?

5. You go into a shop and see a nice table at a price of €  650.00. You talk to the 

shop assistant but you cannot make up your mind immediately and leave the shop again. You return next day. The price label has been changed and now shows a price of €  700.00.

5.1 Can you insist on getting the table at the lower price?

5.2 How would you react if you were the manager of the shop?

6.
In a selfservice supermarket a customer takes a packet of rice from the shelf and pays at the cash desk. No word is spoken. Next day he brings the rice back because he does not want it. The packet still looks completely undamaged.

6.1
Do they have to take the rice back?

6.2
How might the manager of the supermarket have reacted and why?

7. You British friend, Mr Jones, works for a bank in Frankfurt/main. One day he is sent three bottles of wine together with an invoice by a wine merchant of his town. He had not ordered the wine. He puts the bottles into his wine cellar separate from the other wine. Three weeks later he gets a reminder.


Does he have to pay? What does the German law  say?

8. Among your mail you find a letter from the firm XXX. The envelope has no address.

The letter starts with  “Dear Customer“. You have, however, never been a customer of the firm XXX. They offer you especially cheap CDs. You ring them up and order 12 CDs. You mention the price. They tell you that they will send you the CDs. When you get the CDs the invoice shows a much higher amount.

8.1
Do you have to pay this amount?

8.2
Can you insist on getting the CDs at the lower price?

9. Your company get goods they actually deal in but which they have not ordered. The 

invoice is enclosed. You keep them  but do nothing else. Three weeks later you get a reminder.

Do you have to pay?

EXERCISE (KEY)

1.1
I can ring him up or send a fax and tell him that I the date of delivery has to be changed. The telephone call as well as the fax arrive before the letter; so they are a valid revocation.

1.2
I would send a fax because then  I would have written evidence.

2.1
My firm’s offer of the contract is not legally binding any more. Our customer should have answered immediately. So we are not obliged to send him the goods at the prices quoted in our original offer. We could make a counteroffer.

2.2 We would probably send him the goods at the price quoted in our original offer in 


order to keep his good will and get further orders from him. 

3.1
No contract has come into existence. 

3.2
We could write to him, call his attention to the misunderstanding and ask him if he wants the goods at the price quoted in our offer.

4.
None of us can insist.

4.1
The supplier cannot insist because the prices we have ordered the goods at are different from the ones he wants to sell you the goods at. The declarations of intent do not correspond.

4.2
We cannot insist because the original “offer“ was not sent to us specifically. So it is not legally binding.

We have got to make up our minds whether we want the goods at the higher price.

5.1
No, I cannot. The offer would have to be accepted immediately.

5.2 If I were the manager of the shop I would probably sell the table at the lower price to keep the customer’s good will that will then spread.

6.1 No they do not. The contract is formed tacitly. By taking the goods from the shelf 

and paying, the customer has made an offer of contract. By accepting the money, the supermarket has accepted the offer.

6.2
They would perhaps take it back in order to keep the customer’s good will.

7.
No, he does not.

By keeping them separate from the other wine in his cellar he makes it quite clear that he does not want to keep them but has them ready for collection.


If, however, Mr Jones would like to keep the wine he can pay and keep the bottles.

8.
As the letter sent to me is not addressed to me specifically it is not a legally binding offer.

But I made an offer of a contract – a counteroffer - on the telephone. They obviously accepted the price.

So I do not have to pay the higher price, I can insist on getting the 12 CDs at the lower price.

9.
In depends on whether we have established business relations with that firm.


a) If so we have to pay the invoice because silence means consent.


b) If not we do not have to pay because silence means rejection. 

c) If, however, we want to keep the goods we can pay the invoice amount and keep 

    them.

Appendix 1

Excerpt from the German Civil Code (Bürgerliches Gesetzbuch, BGB)

§ 145 Bindung an den Antrag

Wer einem anderen die Schließung eines Vertrags anträgt, ist an den Antrag gebunden, es sei denn, dass er die Gebundenheit ausgeschlossen hat.

§ 146 Erlöschen des Antrags

Der Antrag erlischt, wenn er dem Antragenden gegenüber abgelehnt oder wenn der nicht diesem gegenüber nach den §§ 147 bis 149 rechtzeitig angenommen wird.

§ 147 Annahmefrist

(1) Der einem Anwesenden gemacht Antrag kann nur sofort angenommen werden. Dies gilt auch von einem mittels Fernsprechers oder einer sonstigen technischen Einrichtung von Person zu Person gemachten Antrag.

(2) Der einem Abwesenden gemachte Antrag kann nur  bis zu dem Zeitpunkt angenommen werden, in welchem der Antragende den Eingang einer Antwort unter regelmäßigen Umständen erwarten darf.

§ 148 Bestimmung einer Annahmefrist

Hat der Antragende für die Annahme des Antrags eine Frist bestimmt, so kann die Annahme nur innerhalb dieser Frist erfolgen.

§149 Verspätet zugegangene Annahmeerklärung

Ist eine dem Antragenden verspätet zugegangene Annahmeerklärung dergestalt abgesendet worden, dass sie bei regelmäßiger Beförderung ihm rechtzeitig zugegangen sein würde, und musste der Antragende dies erkennen, so hat er die Verspätung dem Annehmenden unverzüg​lich nach dem Empfang der Erklärung anzuzeigen, sofern es nicht schon vorher geschehen ist. Verzögert er die Absendung der Anzeige, so gilt die Annahme als nicht verspätet. 

§ 150 Verspätete und abändernde Annahme

(1) Die verspätete Annahme eines Antrags gilt als neuer Antrag.

(2) Eine Annahme unter Erweiterungen, Einschränkungen oder sonstigen Änderungen gilt als Ablehnung verbunden mit einem neuen Antrag.

§ 151 Annahme ohne Erklärung gegenüber dem Antragenden

Der Vertrag kommt durch die Annahme des Antrags zustande, ohne dass die Annahme dem Antragenden gegenüber erklärt zu werden braucht, wenn eine solche Erklärung nach der Ver​kehrssitte nicht zu erwarten oder der Antragende auf sie verzichtet hat. Der Zeitpunkt, in welchem der Antrag erlischt, bestimmt sich nach dem aus dem Antrag oder den Umständen zu entnehmenden Willen des Antragenden.

§ 433 Vertragstypische Pflichten beim Kaufvertrag

(1) Durch den Kaufvertrag wird der Verkäufer einer Sache verpflichtet, dem Käufer die Sache zu übergeben und das Eigentum an der Sache zu verschaffen. Der Verkäufer hat dem Käufer die Sache frei von Sach- und Rechtsmängeln zu verschaffen.

(2) Der Käufer ist verpflichtet, dem Käufer den vereinbarten Kaufpreis zu zahlen und die gekaufte Sache abzunehmen.
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